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VIA HAND DELIVERY

Mr. William F. Caton
Acting Secretary
Office of the Secretary
Federal Communications Commission
1919 M Street, N.W.
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Washington, D.C. 20554

Re: Expedited Reconsideration of Inte~retation of Section
272(e) (4). CC Docket No. 96-149

Dear Mr. Caton:

I enclose for filing in this proceeding an original and one
copy of a memorandum summarizing the substance of an ex parte
presentation made on June 3, 1997, to Christopher Wright, John
Ingle, and Debra Weiner of the General Counsel's Office, and
David Ellen of the Common Carrier Bureau. The presentation was
made by Michael Kellogg and Mark Evans of Kellogg, Huber, Hansen,
Todd & Evans, speaking on behalf of the Bell Atlantic Telephone
Companies, Bell Atlantic Communications, Inc., BellSouth
Corporation, NYNEX Corporation, Pacific Bell, Nevada Bell, SBC
Communications Inc., and Southwestern Bell Telephone Company.
Also in attendance was Michael Glover of Bell Atlantic.
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Copies of the materials provided during the meeting are
attached to the enclosed memorandum.

Mark L. Evans
Counsel for Bell Companies

cc: Christopher Wright
John Ingle
Debra Weiner
David Ellen



EX PARTE FILING

RECEIVED
EXPEDITED RECONSIDERATION OF INTERPRETATION

OF SECTION 272 (e) (4) . [JUN~ 1997

CC Docket No. 96-149

The provision ultimately enacted as new section 272(e) (4)
originated in the 103d Congress. It appeared as section
236 (f) (3) (D) in S. 1822, as reported by the Senate Committee on
Commerce, Science, and Transportation in S. Rep. No. 103-367,
103d Cong., 2d Sess. (1994). As the attached materials reflect,
the Committee staff, in meetings with the RBOC MFJ Task Force,
had proposed adding a provision to the bill requiring an RBOC to
offer interLATA services through a separate subsidiary. In a
letter dated August 4, 1994, the Chairman of the Task Force
advised Senators Hollings and Danforth that:

The RBOCs can agree to a separate subsidiary if that
subsidiary provides sales and marketing functions, but
not if it is required to construct and use separate
facilities. We can agree to the separate subsidiary
requirement if the telephone operating company is
permitted to provide facilities and services to the
subsidiary with those services and facilities available
to others on the same terms and conditions, the
telephone operating company is authorized to provide
interLATA services and facilities to the affiliate and
any other telecommunications provider, and there is a
time or condition certain when the separate subsidiary
requirement is removed.

An attachment to the August 4 letter reiterated these points.

In subsequent meetings, the Committee staff and the Task
Force representatives agreed upon language implementing the
RBOCs' proposed resolution of the separate subsidiary issue. See
the attached letter dated August 9, 1994, to Senators Hollings
and Danforth.

The Committee approved S. 1822 as amended two days later, on
August 11, 1994. The RBOC-staff agreement was implemented in
section 236 (f) (3) (D), which provided that the separate SUbsidiary
required by section 236 "shall be permitted to use interLATA
facilities and services provided by its affiliated Bell operating
company, so long as its costs are appropriately allocated and



such facilities and services are provided to its subsidiaries and
other carriers on nondiscriminatory rates, terms and conditions."

Although S. 1822 was not considered by the full Senate
before the end of the 103d Congress, the substance of section
236 (f) (3) (D) was carried forward in the bill passed by the Senate
in the 104th Congress as section 252(f) (6). Added to S. 652 on
the Senate floor as part of the Managers' Amendment, section
252 (f) (6) provided that a Bell operating company "may provide any
interLATA or intraLATA facilities or services to its interLATA
affiliate if such services or facilities are made available to
all carriers at the same rates and on the same terms and
conditions so long as the costs are appropriately allocated."

This provision of the Senate bill was adopted, with minor
changes in wording, by the Conference Committee as new section
272(e)(4).

This history demonstrates that section 272(e) (4) was
designed, at its inception, to do precisely what its plain terms
state. In order to secure the support of the RBOCs for a
separate affiliate requirement, Congress deliberately and
expressly specified that a Bell operating company may provide any
interLATA or intraLATA facilities or services to its separate
interLATA affiliate so long as those facilities or services are
made available to all carriers on nondiscriminatory rates, terms,
and conditions, and so long as the costs are appropriately
allocated.

* * * *

An original and one copy of this memorandum and the
attachments hereto have been submitted to the Acting Secretary.
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Auqust 4, 1994

The Honcrable Ernest Hollings
United states senate
Washington, D.C. 20510

The Honorable John Danforth
United states Senate
Washinqton, D.C. 20510

RECE~VED

[J.UM::i4 1997
FEOEHAl GO~~;lMU~::~V~~TiONS .

OffICE Of 5EG)"!E'lf'.~~ .

Dear Senators Hollings and Danforth:

The RBOCs sincerely app~eciate the efforts of you and
your staff to draft legislation which will per=it real
competition in all areas of telecommunica~ions and video
services. As you know, over the past several ~onths we have
spent many hours with the Committee statf suggestinq ways in
which S. 1822 can better ensure that the purposes of the
legislaeion are realized.

In a ~eetinq last ni~h~ with the committee staff, we
discussed several important issues which shoulQ be resolve~

as soon as possible. There are many other important issues
outstandinq, includin9 cable and regulatory reform, such as
price requlation; but the immediate focus here is on long
distance issues.

In our latest round of discussions, the staff requested
our response to four of the key issues under review. Two
questions dealt with proposals we vere makinq and two dealt
wi~h staff proposals.

ISSUE NVKBE~ O~ - separate SUbsidiaries

XS$ue. The staff has proposed that an RBoe ~ust offer
interLATA services in a separate SUbsidiary.

Res2ouse. The Raoes can agree to a separate subsidiary it
that subsidiary provides sales and ~rketin9 functions, but
not if it is required to cons~ruet ana usa separate
facilities. We can agree to the separate sUDsidiary
requirement if the telephone operating company is permitted
to provide facilities and services to the subsidiary with
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these services and facilities available to others on the sa~e

terms and conditions, the telephone opera~ing company is
authorized to provide interLATA services and facilities to
the affiliate and any other telecommunications provider, and
there is a ti~e or condition certain ~hen the separate
subsidiary requirement is removed.

ISSUE NDMB2R TVO - ~Dbund11Dq and %ntereODD8ction

Issue. The staff has proposed that the RBOCs be required
to meet unbundling and interconnection requirements before
they can offer long distance services. The RBOCs requested
~hat this requirement apply only to "essential" facilities.

Response. The RBOCs accept the s~aff position.

ISSUE NUMBER THREE - Long Distane8 and Dialing Parity

Issue. The RBOCs proposed that this legislation should
require that they be given interLATA authority once a state
grants a competitor 1+ dialing parity with the RBOC for
intraLATA calls. The s~aff disagrees.

Bespopse. The RlOCs agree not to press their proposal, it a
solu~ion along the lines outlined below can be agreed to.

lSSUB NUMBER POUR - Dialing parity aDd ~iminq

IAsua. The statf has proposed in this legislation that
long distance carriers be permitted ~o otfer intraLATA
services on a 1+ basis before the RBoes are permitted to
provide interLATA services.

Response. We agree to long distance carriers being permitted
to Offer intraLATA toll service on a 1+ basis si~ultaneously
with our being permitted to offer full interLATA services.
We are not requestin9 a head start, but we cannot agree to a
legislative head start for others.

Besides these important issues, we are anxious to
discuss several other issues inclUding:



Assurinq that Raoes are able, in any pe~itted

video service, to provide the same range of video
services to our cus~c~ers as are provided by other
video service providers.

Modernizing regulation so that it focuses on the
availability of universal service and on price
requlation fer noncompetitive services.

We reqret that we are unable to give you an unqualified
affirmative answer to each of the questions, but we do
believe that our answers can be a solid foundation for
further proqress.

Thanks for your consideration of these matters.

With best regards, ! am

Sincerely yours,

Rt!~J!~
Chairman, RBOC MF3 Task Force



Certain Major Issues and Proposed Resolutions

l-lotnLATA DialiDg P2rity

RHo<: PMWgD 8/03/94 • RBOC LV
RBOC should be authorized to provide interUTA service simultaneously with
the implementation of intraLATA toll dialing parity

SWate Staff pegtioD jlO3~4

Inr.raLATA toll dialing parity should be required as &COn as ..technically feasible
and economically nlUOnab1c" without rcp.ni to DOC .simultuleous ability co
offer interLATA services and R.BOC entry conditioned upon FCC det.ermUwiOD
that RBOC is in compliance with inaaLATA ton dialing parity requiremellU

~t22Qs:d POC BmlutiQTI 8104/94

RBOes agree to delete from their pIOJ'OS&l the provision specifying that
if a Slate authorizes dialing parity the RBOC could provide interLATA
serv1CC$ in that Stztc

InuaLATA toU dialing parity .....ould occur pursuant to this lcgi.slalion
simult2ncou.s1y with RBOe enay into intmtate and intrast3~ interLATA
telecommunications services

'z-Esseutial FacUities, FUUctJODS alld Semces

BBOC Posigpn 8/mf24 • RBQC ry
The RBOCShavc uxged that interCOnnection, unbundling and nondiscnminaroty
aec=s should be limited to essential Caclllties, services aDd functioDS, which are
defined as those which a competitor needs to compete with us, are not available
from others in the marketplace. and the entity seeking to use these facilities or
services cannot itself reasonably duplicate them

Senile Staff Potjticm Wl94
Inweonnection, access and unbundling should not be limited to essential facilities
services and functions

FtopoHd RBO<: Rao)Ytioo 8104/94
RBOCs accept Senate stiff position



3-Separate lnteriA'fA Subsidbry

RBOC POsicion BI03194 • EBOC IV
No separate subsidWjr requirement for inrerLATA or intr.l.1.ATA toll services

Senate Staff Position 8{Q3l24
Separate SUbsidiary for intcrLATA services

ftQpo$t;d RBQt Resolution 8/04194 _., ..
_ DOCs will agree to separate subSIdIary for mr.erLATA seI"V1CCS with the

following conditions:

it is a marketing and sales subsidiary

the subsidiary can share facilili~ with the Bell operating company
so long as the costS am appropriare1y allocated

the Bell operating company should be authorized to provide
intctLATA facilities and services to rhe subsidiary and odler
C3Iriers on nondiscriminatory terms

wheSl there is a second provider of telephone exchange service in
the market or area where the separate subsidiary u providiDg
interUTA service.. the separab! subsidiary Rquirement~

4-lu.cidcataJ IDtuLATA

DOC PoaidQg ma! -RBDe IY
IDcidenw as in House, but we would agree to codification of partS of House
colloquies. We would agree to che requirement that RBOC use leased facilities
for commercial mobile and retrieval. of stored information. so long as LATM
were redefined for wireless purposes to be MTAs

Senate Staff Posjtion. 8/03~
No l'Q1efinition of LATA for wireless and House provision allowing intenlC:tion
by subscribers to audio and video programming should be deJeted

Pmpozg RBOC Resolution 8/()4/-.24
RBOCs azn:e \0 delete their proposed redefInition of LATA

Interaetivity and remainder as in RBOC IV



5-Pri~e Regulation

Rsoe POSition 8/03/94 ~ RBOC IV
Slates and FCC must regulate the price of services, nor Tate of return of caniers

Senate Staff position 8/03/94
No provision

Proposed RBOC RemJution 8[04/94
RBOC position as in RBOC IV

6-Cable
"

RBPe Position 8[03/94 .. RBOC IY
Entry one y~ from enactment

gmndWher existing authority (e.g. U.s. West, Bell Atlantic)

Entry in Stau:s lhal have removed entry barriers notwithstanding one year
moratorium

senate,Staff Position 8103[2!
As in S~ 1822

proposed RBOC Resolution 8JQ4l9A
RBOC position as in RBOC tv



August 9. 1994

The Honorable Emest Hollings
United States Senate
Washington. D.C. 20510

The Honorable John Danfortb
United States Senate
Washington, D.C. 20510

Dear Senators Hollings and Danforth:

The RBOCs continue to appreciate your efforts to obtain sound
te1ecommUIrications legislation for om country, and we are encouraged with the
progress made toward that goal over this past weekend CODCenUng 10Dg d.istanee
issues. We are pleued that we were able to achieve agreement on .l.a.uguage
covering some of the items in my letter to you ofAugust 4. 1994. ie.. separate
subsidiaries. unbundling and interconnection and lon.g distance and dialing paritY.

While there is agreement on the long distam:e portion of S. 1822, we han
just now seen the text of the full markup vehicle, including the sections on cable
and regulatory reform. As we have indicated tbrouihout discussions with your
staffs, we will need to study the balance of the bill before we are able to pledge our
collective support for its passage in Committee and on the tloor. Your staffs have
understood our need to reserve the right to o&r amendments and/or oppose S.
1822 should that be n.eceaury because of provisiona ttoublesome for our
businesses outside the 10111 distance area.

We will r9view the markup vehicle and. give you our views promptly so that
we can continue our work with you to develop legislation which we can support
without qualification. thus giving consumers in America the competition and lower
prices they deserve.

Thanks for YOW' consideratio'l of these matters.

With best regards. I am

Sincerely youn,

~~
R.L. Mickey McGuire
Chairman. RBOC M:FJ Task Force
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To foster the further development of the Nation's telecommunications
infrastructure and protection ot the public interest, and tor other purposes.

IN THE SENATE OF THE UNITED STATES
i

FDBUAKY 3 (legislative day, J.u'\"'U..ulY 25), 1994

Mr. H~"GS (for bimeeJf, Mr. D.nTOBTll, Mr.~~ Mr. STEVElIo'S; Mr.
bON, Mr. PR"smu, Mr. RocKe~ Mr. Boa'S, Mr. B01m, Mr.
GoBTOlt', Mr. Do~, Mr. KBKBEY, Mr. KBImt, Mr. Bol\"D, Ma.
MOSELEY.B1W7K. Mr. AIc..utl. Mr. Lon, :Mr. MATHEWs, and Mr.
I 'IBBETUtAN) introduced the following biIl; which was read twice and re­
ferred to the Comnrittee on Commerce, Sejence. and Transportation

SEPTJWBE:a 14 (legislative day, SEPTEmsER 12), 1994

Reported by Mr. HOLLIlIiG8, with an amendment

[Strike out an after tbe enacting eJaue aftd inlUt the put printed in italic)

A BILL
To foster the further development of the Nation's tele­

communications infrastrocture and protection of the pub­

lic interest, and for other purposes.

1 Be it enacted by th£ Senate and House ofRepresrmta­

2 tives of the United States ofAmerica in Congreu aBsembled,
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1 able attorney's f~). Th£ court may 0100nJ under

2 this section, pursuant to a motion 1:n.! such per"

3 SOll promptly 77IlUk, simple interest on adual

4 d4mages for tM period beginmng on tM date of

5 service of aude, penon's pleading setting forth a

6 c/o,im under this title and ending on tilt date of

7 ju,dgmtmt, or for any s1wrter period tMffln, if

8 the cuurt find..t that the award of S'fll:k interest

9 for such period is just in tM circumstances.

10 "(2) PRIVATE INJUNCTIVE RELIEF.-Any person

11 sJwJ], be entitled to 8'U8 for and hDve injunctive relief,

12 in any court of tM United States having ju,f"i&dicti,on

13 ooer th6 parties, againat threatened loss or damage by

14 a violation of this section, when and under the same

15 conditions and principles as injunctive relief is avail-

16 able under seotiun 16 of the CJlayton Act (15 U.S.C.

17 26). In any action under this subsection in whick the

18 plaintiff S1Jhstantially prevails, tke court shaU award

19 tM cost of suit, including a reasonable attorney's fee,

20 to BttCh plaintiff.

21 (((j) INTERLATA TELECOMMUNICA:rIONS SERVICE

22 &FEGUARDS.-

23 fl(1) SEPARATE SUBSIDlA.RY.-other than

24 interLATA. services authorized by an order entered by

25 the United States District Court for the District of
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1 Coltu:mb-ia pursuant to tM Modific,ation of F'i'Ml

2 Judgment before tM dote of the enactment of thJJ

3 Oommunications Act of 1994, a Bell operating com~

4 pany providing interLATA senJices authorized under

5 subsection (c) shall provide sudt interLATA serWa

6 in that mar1r£t only through a subsidiary that is ssp.

7 arate from any BeU operating company entity tluJl

8 prooides regulated local telepJunuJ e:.rc1wnge service.

9 TM subs1diary required by this section need not be

10 separate from affiliatea required in sections 231, 233,

11 and 613 of this Act or any other ajftliate that does

12 not provide regulated local telepJwne tr.tduJnge service.

13 "(2) NONDIBORIMINKI'10N 8.UEGUARD8.-The

14 BeU operating company--

15 "(A) shall fulfill any requests from an unaf-

16 filiated. entity for e:tduI.nge oocess service witkin

17 a period no lImger than that in whick it provides

18 S'IUJk e:r.du1nge~ senJice to itsilf or to its af-

19 filiate$;

20 "(B) shoJJ, ful.fiJl any suM requests with e:rr

21 change (JC('"US serviee of a quaJ,ity that meets or

22 e:zceeds the qu,aJ,ity of e:r:c1uJnge a.ceeu services

23 p1YJ1.1'i.dR,d by th£ Bell operating oompany or its

24 affiliates to itself or its 'affiliate;
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1 UfO) shaJ], prtJ1Jilk e:reJwnge access to all

2 Mrriers at rates that are not unrea80Mbly dis·

3 criminatory aad are based on colts and any ex-

4 plicit subsidy;

5 U(D) sha1J., in any tromacticm with the sub-

6 sidiary required by this sedion, not prefer ar

7 discriminate in favor ofsuck subsidiary;

8 tc(E) sJuiIJ not prtJ1Jilk any faoilitia, sero-

9 ices, or i1iformation ccmceming its pf"OVi8ion of

10 exehange access seroice to tM S1JlJsidiary requ,;,red,

11 by this section lI:nlas suek facilitiu, senJices, or

12 ifljonnalion are made amu,Qlik to other p1'fJ'Vid-

13 ers of interLATA senJtces in that market on th£

14 stJme terms and conditions;

15 "(1') sJr.aU not enter into any joint venture

16 or porlnenhip with th8 8Uhsidiary required. by

17 this section; and

18 (((G) shall ch4rge the svbsidiary reqwimcl by

19 this section, and impute to itw-f or any

20 inlmLATA taU ajJiUate, tM same rates for ac-

21 cess to its local ezdw,nge and exchange access

22 S6nJica that it cluJrges otM,-, unaffiliated, toU

23 carriers for 81Id& seroices. .,'

24 (((3) SEPARATE SUBSIDIARY SAF'EGUARDS.-'1'hB

25 separate subsidiary required by this section-
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u(A) sha1J, carry wt its marketing and sala

directly and separate from it, affiliated Bell op.

emting company or any affiliates of S'Udt com·

pany;

tI(B) sluill maintain books, records, and.at>­

counts in tM manner prescribed by ths Cflmmis·

sWn whiM sJwJJ, be separate ftwn t'M books,

reconls, aM accounts maintained by its a.f1il,i.

alea BeU qperating company or any afliliates of

such company;

((rO) shall cJw,rge rates to consumers, and

Gfl1/ intmLATA toU ajJiliate s1uJJJ. charge rates to

C01IS'UmerB, for interLATA stmJice and

intraLAT.A toll senJice that are no las than th£

rates tM Bell operating company charges other

interLATA catTiers for its local e:mha'l1[Je and e;r..

chan.ge access seroiceB plus tM other costs UJ tM

subsidiary of provitling suck services;

U(D) shall be permitted to use interLATA

facilities and seroiceB provided by its ajJiliated

Bell operating campany, 80 long G.J) its costs are

appropriately a/k)oo,ted and such facilities and

services are provided to its subsidiaries and
\

other carriers on nondi.rorim~natory rates, terms

and conditions;
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1 U(E) sha1J, comply with Commiuion regula-

2 tions to ensure tJw,t th8 eamomic risks associated

3 with tM provision of interLATA sB1'1Jices by such

4 S1Jhsidiary are not bome by customers of tM

5 company's te1lJphone exchange services; and

6 U(F) sJwJl not obtain credit unlkr any ar-

7 rangement that umdd ~rmit a creditor, upon

8 default, to have recourse to tM assets of tM local

9 exchn.nge ca~r.

10 (((4) TRIENNIAL AUDIT.-

11 tlW GENERAL REQUIREMENT.-d Bell op-

12 erating company "that engages in interL.4.TA

13 services shall obtain and pay for an audit every

14 3 yean concluded by an independent auditor se-

15 lected by, and working at the direction oj; tM

16 State commissWn of each, State in which such

17 BeU operating company provides local exchange

18 sefVice, to determine whether such Bell operating

19 company has complied with this section" and the

20 regulations promulgated under this section, and

21 partit:u/n,rly WhethR-T suck ReU operating com-

22 pany has complied with tM separate accounting

23 requirements under subsection (c).

24 U(B) RESULTS SUBMITTED TO COMMISSION,'

25 STATE COMMl8SIONB.-The auditor descnDed in
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dustry is competitive worldwide. By reducing regulation and bar­
riers to competition. the bill will help ensure the future growth of
these industries domestically and internationally.

LEGISLATIVE HISTORY

During the 104th Congress. several legislative proposals were in·
troduced to address the need for telecommunications reform. One
of these bills, S. 1822. was introduced in February 1994 by Senator
Hollings and Senator Danforth. Chairman and Ranking Republican
Member. respectively. of the Committee on Commerce, Science and
Transportation. among others. Altogether. the Committee heard 31
hours of testimony from 86 witnesses during 11 days of hearings.
In open executive session on August 11, 1994, the Committee re­
ported a substitute to S. 1822, the Communications Act of 1994, by
a vote of 18-2. The measure was not considered by the full Senate
before the end of the Congress.

At the beginning of the 105th Congreaa. on January 31. 1995. a
Republican draft entitled "The Telecommunications Competition
and Deregulation Act of 1995" was circulated by Senator Pressler.
Chairman of the Committee on Commerce, Science and Transpor­
tation. A Democratic response entitled "The Universal Service Tele­
communications Act of 1995" followed from Senator Hollings, Rank­
ing Democratic Member of the Committee on Commerce, Science
and Transportation. on February 14. 1994.

The full Committee on Commerce. Science and Transportation
held 3 days of hearings.

JANUARY 9,1995 HEARING

The first full committee hearing was on January 9. 1995 and
dealt with telecommunications legislation in the 104th Congress.

Witnesses were the Hon. Bob Dole (R-KS), Senate Majority Lead·
er HOD. Thomas Bliley (R-VA). Chairman, House Commerce Com­
mittee Hon. Jack Fields (R·TX), Chairman, House Commerce Com·
mittee Subcommittee OD Telecommunications and Finance.

Senator Dole advocated quick paasage of telecommunications leg·
islation. He noted that rural Americans are concerned about tele­
communications legislation. as it ofTers tremendous opportunities
for economic growth. He testified that legislation should underscore
competition and deregulation, not reregulation.

Chairman Bliley stated that the goals of telecommunications leg.
islation should be to: (1) encourage a competitive marketplace; (2)
not grant special government privileges; (3) return telecommuni­
cations policy to Congress; (4) create incentives for telecommuni­
cations infrastructure investment. including open competition for
consumer hardware; and (5) remove regulatory barriers to competi­
tion.

Chairman Fields stated that telecommunications reform is a key
component of the legislative agenda of the 104th Congress. He
chastised those who speculated that Congress will be unable to
pass telecommunications legislation this year. He asserted that the
telecommunications industry is in a critical stage of development,
and that Congress must provide guidance.


